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FILLLAM, Do waa, merchant. in Antigua, finditlg tis 
affairs in Scotland diſorder and his Fechate involved 
* debt, reſolved, as the moſt proper method of reſtoring 


them, to ſend over his ſon, the b with ample powers 
of adminiſtration. He was tempted to, this meaſure” by the 


bad ſucceſs which his former factories had met with. 7 : 
had granted ſeveral diſcrepant , factories, -. which either had 
turned out mee 1901946 met with 0 refuſal from the 
gentlemen named in them Doubtful if there Was any fa 


upon his eſtate of Machriemore, hoſe deeds. c: ould be uy 
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545 21. droge i "Me made out à full power oſ attorney, 


1764. in favours of 


purſuer, whereby: he-empowered Charles 
"* Warner-Dunbar," his fon, for him, and in his name, to ſigu, 

* ſeal, and deliver any mortgage, legſe, aſſiguments, con- 

4 veyünce, r aſſhranca to aby. perſan or perſouk, t lſar ſhatt 

* Agree to leaſe of purchaſe, or take + mortgage! of bther 
«© conveyance of the ſaid eſtate of Machriemore, lead mines 
14 therein, or wood growing thereon, or any of them, ot a+ 
ny part of them, as the ſaid Charles Dunbar, in his diſcre · 
tion, ſhall think fit, for the ſufficient leaſing, mortgaging, 
« aſſigning, conveying, and aſſuring of the premiſes, to the 
2 perſon, or perſons, who ſhall contract for a leaſe, mortgage, 

* purobaſe, or other couveyance of the Lame, or ang Pert 
40 thereof, &c. 

With this power of attorney, the purſuer Rv —.— 
land! in November 1764. It was regiſtrated in the regiſter of 
the ſtewartry of Kirkcudbright, 14th; February 1765. Ic 
is neceſſary. to obſerve hete, tkat the defender, as well as the 


Thomas purſuer, are obliged to have recourſe to the proof led in a for- 
Paton a- mer proceſs before this court, viz. a competition of leaſes of 
gainſtCa-the mines of Machriemote, 1255 rmined in the 1769, This 


ers. Jetter of attorney, your Lor 


ps will obſerve, * the 
fulleſt powers, which it is poſſible for one man to veſt in another. 
He was empowered to mortgage, or wadſet ad libitum; which 
wers, though perbaps inconſiſtent with the ſit uation of — 
Nichten eſtate at that time, ainty p 10s our: the 
confidence which Mr Dunbar put in his ſon's abilities. 
purſuer, immedlately after his arrival, took upon himſelf tho 
Pie adminiſtration of his father's eſtate. He lercleaſes, brought 
down perſons from England to examine the mines upon his 
«flare, and advertiſed a fale of his woods. Theſe «Qs of ad 
r were always directed by the/advice of Mr 
15 b Scheuchan, a partichtar Aricud ot 'the'family;: and particu- 


inted with theit aflairs. The defender, upon the 


ol the . Aud che report of che 
| ; country, 


. 
"® 


(ee) 
ce; ofthis date;entercd into a contract Ale nahme 
obthe lands of Park, MLurg, and portinents, to ommence 
at che ſubſequent! Wuiitſunday, and io endure ſur the ter of 4 
26 years the tent L. 45 ſterling; and be Mkewiſe rook a 
| leaſe from bim, //of the lands of Meikle-Carſez to commence 
at Mhitſunday 1769, and to endufe for 21 vm; the tent 
EGO. Both: cheſerteaſes ſecluded aſſignees and ſub-tenants, 
and proecededupon the above power of attorney. Tho defender 
too poſſeſſion in confequence of theſe leaſts, and continued 
id wisbem challenge till this proceſs was raiſed'in june 1769. 
As ſeverat tenants upon the purſuer's eſtate are precifel 
in che ſame predicament wich the defender; und whoſe lea, 
muſt ſtand or fail hy the judgement to be pronounced by your 
Lordſbips in this cauſe; he therefore looks upon himſelf as 
particularly unfortunate, in being a ow 0 wenn Fr as | 
all the expenees of:this litigation; » 
Ihe eſtate of Machriemore, in the dederey of Kitkend: 
brigbt, had been laid under a ſtricꝭ entail, by Patrick Dunbar; 
in December 1749. - William Dunbar, the*purſuer's father, 
had allowed adjudications to paſs againſt the eſtate, eontrary 
toe prohibitions contained in the tailzie. A declarator 
of imitancy: ſor theſe reafons, was raiſed,” in which the Lord 
Juſtice Clerk, af this date, decerned. The deereer — 5. 
iince entracted, adjudication in am ted, and a charter 1708. 
expede upon ir, in favours of the purſuer. now fully 
veſted in i he eſtate, he means to veduoe the decds vf Admin. 
ſttation done by himſelf, in fallorio ngmiiie, This action came 
af courſe; before the Lord Gardenſtom who; of thls dares July 26. 
ordainad the defender to-give in anſwers to a condeſcend: 1770. 
ende of che fpecial reaſons of reduction} exhibired by the 
IU putſuar. The furmer pom ers of attorney, ſounded upon bythe 

ver, were not produced; bot, inſtead of them, a printed 
of che proceis, relative to the Maebriemore mines, wh 
«ontained: full copies of it heſe The defender complai 
ed ol this, bet anſe it nnn ent 
#4" nu03 Be Y ; 
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lv as he might have done, had the factories been in (proceſs, 
tat they were either iaformat of themſel yrs or nevet adcepted 
a by the gentlemen named in them. The defender produced 
extragts of the foreſaĩd two leaſes, aud the purſuer the factory 
to himſelf, dated the ſaid rt September 1764, atteſtediacror- 
ding ra the Engliſh form, before the Lord Mayor of London, 
upon the 24th Oftober; following, The production being thus 
ſatisfied, and anſwers given in to the purſuer's condeſcendence, 
Nor. 22. the Lord Ordinary pronounced this interlocutor: “ Having 
1770. % conſidered the condeſcendenee and anſwers, makes great a- 
% vizandum therewith, and ordains informations to be 
given in.“ The purſuer having withdrawn his titles from the 
proceſs, the defender not chuſing to prepare his iuſorma- 
tion, till they ſhould be produced, the Lord Ordinary, 
on the 20th December 17%, at à calling, Ordained the 
« procurator for the purſuer to re- produce his titles; and 
hoth parties to lodge their informations in the clerk's hands, 
het wixt and the 5th; day of January next, with certiſios. 
tion.“ In obedience thereto, this is humbly offered upon 
the part of the defender. Zenden 1 Mitter $2 ern. 
From what has been already ſaid, your Lordſhips will fully 
comprehend the nature of this action. The purſuer means 
to reduce leaſes granted upon an alledged miſtake, of whieh 
he . confeſſes himſelf to haye been the ſole cauſe. It is not 
pretended that any arts were uſed to deceive him or to i- 
veigle him into a eaſe. Nom infor med, that ſome ſmall· addi- 
tion of rent may be ſqueezed out of the tenants, provided 
their leaſes can he ſet aſide, his eyes are opened, and he has 
at length diſcovered, that, when acting as factor upon his fa. 
ther's eſtate, be; exceeded his powers. The nature of this 
action is very delicate. 1 It. is not every man who could have 

had fir mneſs enough of mind io have brought it; for; yi 

aſide law altogether, a man's honour is bound to make 

his engagement, in Whatever, hape it is given, providing it 
be neither extorted,ſtpm him by force, or inveigled from him 
* Ns 19 I'm | | m7 by 
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by artiſice. A pretty ſingolar argument is alledged for the 
purſuer, that a — FAory ute, by Which his powers 
were recalled, dated 21ſt September 764. -In this factory 
the purſuer is named jointly with ſome other- gentlemen. But 
tbis factory, like the reſt, was not produced in proteſs j ſo 
that the defender has acceſs ro know very little about It: 
This, however, he knows, that it never was accepted, nor a&- 
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— 
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ed under. From the purſuer's arrival in Scotland, the fac- Fa 


tors formerly named, confidering themſelves as ſuperſeded in 
-office, all the acts of adminiſtration were performed by him- 
felt alone. Perhaps they thought that the moſt preferable 
way of managing was to allow all acts of admiuiſtration to 
paſs in the purſuer's name, ditected and aſſiſted by their ad. 
vice. This is certain, that the factory, of the 21ſt September, 
was a private deed, unknown to any perſon, but the purſuer, 
and others who were particularly intereſted. Notwithſtand - 
ing its arrival in December 1764, the purſuer ſtill acted as ſole 
adminiſtraror, whilſt many conttacted with him upon the 
faith of his powers of attorney. The titles of the purſuer 

will not eſcape your Lordſhips notice; he poſſeſſes the eſtate 
upon a decreet of irritancy, either colluſively obtained to ex- 

clude creditors contracting upon the faith of the eſtate, ot 
obtained at leaſt without any regular oppoſition. The point 

of law in this queſtion is —— obvious. The purſuet 
muſt now be bound to implement all the deeds formetly con- 

tracted, factorio nomine. By his perſonal obligation, he was 
bound, if exceeding his powers as factor, to make theſe as 

eſſectual as poſſible by giving damages. He is now in full 

poſſeſſion of the eſtate. Suppoſing that his powers of attor- 

ney had been ſo limited, as to exclude him from giving lea- 

ſes, he is now bound to make good theſe leaſes which he 

granted, and ſis barred perſonal; exceptione from impugning 

them. With regard to the purſuer's powers of attorney, your. 

Lordſhips'can. have no doubt that they are of the moſt am- 

ple kind that can poſlibly 18 purſuer alledges, 

that 


(6) 
that William Dunbar, his father, meant to confine his pow. 
ers of adminiſtration. ſolely to the borrowing of money and 
granting ſecurities, The private views which William Dun- 
bar had cannot come under your Lordſhips conſideration; yon 
muſt judge. from the import of the letter of attorney. itlelf. 
The powers given de facto are to grant leiſes, both of the 
lands and mioes. He was likewiſe veſted with the higher. 
powers of mortgaging and wadſetting. It is impoſſible ther- 
tore to refuſe him the powers of an ordinary factor. It is. 
averred, that the factory of the at ſt September arrived prior 
to che contracts of leaſe; perhaps it did fo but ſtill the pur- 
ſuer continued to act as fole adminiſtrator, What concluſion 
can be drawn from the concealment of this deed, or refuſal of 
it by the factors, is hot very favourable. It would ſeem that it 
was concealed upon the falfe idea that the deeds done poſtcrior 
to it, if found any way inconvenient, might be ſer aſide. Be 
this as it will, the laſt factory was a private deed, and the de- 
clarator of irritancy to inveſt the pur fuer with the titles of 
proprietor, was brought in the end of the year 1767. 

The defender ſhall now proceed to ſtate to your  Lordſhips 
the defences which occur againſt the purſucr's reaſons of re. 
duction. | N, nn e 

The firſt reaſon which the purſuer alledges is, That the 
leaſes were granted a non habente poteſfutem. Your Lordſhips 
have been Already inforuied that the purfuer's father, William 
Dunbar, had granted, at different times, ſeveral diſcrepant 
factories upon his eſtate; He had granted one to Mr Agnew 
of Scheuchan, dated 2tſt June 1761, which the: refuſed ro 
accept; another factory, dated the 3 d June 1762, to David 
Maxwell of Bardrochwood, and Mr Agnew 'of Scheuchan, 
which theſe geutlemen declined as informal. He had grant- 
ed another factory, dared zoth May 1764, which arrived in 
Scotland in Auguſt following, in tavours of Mr Agnew of 
Scheuchan, David Maxwell'of Cairnimuir, and William Max- 
well his eldeſt ſon, to to make a quorum, It will be proper 


(8701 


to obſerve upon this laſt factory, that, it was never accepted 
by the factors named in it, or any orders given for 'regiltra+ 


ting it. This appears from the declaration of Mr Agnew of Printed 
Scheuchan, in the competition concerning the leaſes of the ſtate, p. 


mines. The factory was ſtolen privately ſnto the records of *3 
the commiſſary court - books of Wigton, 24th October 1764. 
by one Mr M*Kinnel, who had formerly been employed ad a+ 
gent by the truſtecs. In this ſituation! was the eſtste of 
Mathriermore, when the purſuer arrived with his power of 
attorney, There were 2 og who could adminiſtrate the 
affaits of the family. David Maxwell, when the factory. of 
the 30th May arrived, was upon deathbed, totally mh 
of buſitiels; and William Maxwell his ſon, a minor. When 
the purſoer arrived, the former truſtees. conſidered their 
powets {if they Had any) totally ſuperſeded. This likewiſe 


FLIES ME 


bright. By the letters of attorney in favours of the purfuer; 


The purſver came over- to Scotland with the ſole view of 
clearing up the diſordered affairs of his family. Had he 
thought himſelf ſubjected to the chavgeablenels of his fa! 
ther*s-diſpoſition in the article of factgties, he would nevet 
have accepted. Had he not been veſted! with the hipheſt 
powers, the intention of his journey would have been to- 
tally fruſtrated, Beſides, it is agreeable to the rules of law, 
that a mandate may be granted irrevocably, when, for the 
advantage of the mandatary, or in rem ſuum. William Dun. 
| bag Sl BL TY Die * 342” IT * 


(8) 


bar had occaſioned a great confuſion in his own affairs, and 
involved them almoſt irrecoverably, The purſuer, as next heir 
of entail, was intimately concerned in every ſtep taken in 
the management of the eſtate, There is nothing therefore 
inconſiſtent in the idea of the purſuer's letters of attorney 
being granted by his father irrevocably. © | 

The ſecond reaſon of reduction, is the miſnomen of the 
witneſs Alexander Adair, who, in the teſting clauſe of the leaſe 
of Meikle Carſe, is named John Adair. FT: 
This leaſe your Lordſhips will be informed, is holograph of 
the granter, who is conſequently accountable for the errone- 
ous defignation. Though the want of a deſignation, cannot be 
ſupplied ;- yet, where conſtat de perſona, an error may be recti- 
fied, But this is not an error in the deſignation, but a ſim- 
ple miſnomen, which, if your Lordſhips have any difficulty, 
can ſtill be ſupplied by the witneſs's oath to the verity of the 
ſubſcription. | | 
The third reaſon of reduction is, That the conmencement 
of the leaſe of the lands of Mcikle Carſe took place when the 

ers of the conſtituent, under whom the purſuer acted, 

were at an end, in conſequence of the decreet denuding him, 
before poſſeſſion could be taken, at Whitſunday 1769. But 
the ſhort anſwer to this is, That the purſuer was impowered 
to grant leaſes; he could conſequently point out the terms of 
their commencement. The eventual and colluſive denudin 
of William Dunbar alters not the caſe; the purſuer bound 
his father as conſtituent ; he himſelf therefore, as heir, lies 
under. the ſame obligation to implement. Beſides, the pur- 
ſuer is barred from objecting to theſe obligations, as they were 
his own ads and deeds, | 

The fourth reaſon of reduction, That the leaſes were ob- 
rained from a young man, unacquainted with the value of the 
ſubject, at a rent not the one half of what it ought to have 
given: The fact is, that the defender accepted of the leaſe 
of Pak M*Lurg, upon the particular ſolicitations of the 
pui ſuer. He accepted the leaſe with reluctance, as he paid 


L. 45 


% © = 


- 
11 


11 * 45 Steling of graſſum at his entry, and L. 5 of additional 
rent. The 
defender therefore, when the bargain was compleat, begged 


— 
of 
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* 
& * 
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ped, be of opinion, that this action of reduction is very ill 


[if 


« 


& ® : 


* 
; & - 7 5 
9 82 150 Oe | 


rmer tenant had loſt money by that farm. The 


to be off; which was refuſed. As for the other farm of Mei- 


kle Carſe, the rent is fully adequate to its value, if not more. 


"fr 


The purſuer, it is well known, ated always 


under -the parti- 
cular advice of Mr Agnew of Scheuchan, a man perfectly ſkilled 
in country- affairs. | 


Four Lordſhips, from what has been ſaid, will, it is ho- 


ded. Fraud and circumvention are by no means libel- 
2 It is only ſuggeſted, that the defender holds the lands 


at a lower rent than perhaps he might now obtain, were the 


* 
- 


* 
a 


leaſes to be renewed, The value of land has been every day 
increaſing for ſome years paſt. It will not be every little in- 
equality of rent which will preſume fraud. But the fact in 
this caſe is, that the lands are rented equal to any in the 
neighbourhood, The purſuer was im powered by his letter of 
attorney to grant leaſes. Though his powers had not been 
ſo extenſive, he would ſtill have been bound, in the ſituation 


in which he now ſtands, to implement his obligation. There 


is no competition now in the field betwixt his leaſes, or thoſe 
of the former factors. He now oppoſes, as proprietor, what 
he did acting in the capacity of factor. He is therefore, up- 
on every principle of law, bound to implement to the full ex- 


tent of the leaſes. Many acts of adminiſtration were per- 
formed by him, adminiſtrating factorio nomine. Many leaſes 


were let, and many obligations entered into, whilſt he acted 
in that capacity. All theſe, in the preciſe predicament with 
the preſent caſe, wait your Lordſhips judgment as deciſive 
of their fate. How great the confuſion, and how numerous 


the law-ſuirs, if the defender's leaſes ſhall be reduced. It is 
therefore humbly hoped, that your Lordſhips will diſmiſs this 
ptoceſs as improper, the reaſons of reduction as irrelevant, 


and give the defender redreſs by awarding full coſts, 
In reſpect whereof, &c. c 
GEORGE CLERK, 
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